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1 The Constitutional Setting: An Invitation to Struggle

The US foreign policy decision making process involves nume people and or-
ganizations, with suggestions, plans, modifications ohqlatc. traveling up and
down and sideways through a huge bureaucracy. What doesdbess look like?
It is easier to list the people and organizations who playom@jles in it. The Con-
stitution doesn’t have much to say about the making of forgiglicy, but it does
have something to say about the distribution of authority.

Presidential powers are enumerated in Article Two, Se@iofhthe Constitution,
the relevant parts of which are as follows:

The President shall be Commander in Chief of the Army and Néwye United
States, and of the Militia of the several States, when catlecthe actual Service
of the United States; he may require the Opinion, in writin§the principal
Officer in each of the executive Departments, upon any Subgdating to the
Duties of their respective Offices, and he shall have Pow@ramt Reprieves and
Pardons for Offences against the United States, exceptdesG#H Impeachment.

He shall have Power, by and with the Advice and Consent of t#heate, to
make Treaties, provided two thirds of the Senators presemtur; and he shall
nominate, and by and with the Advice and Consent of the Sesla#dl appoint
Ambassadors, other public Ministers and Consuls, Judgégecupreme Court,
and all other Officers of the United States, whose Appointsiare not herein
otherwise provided for, and which shall be established by:laut the Congress
may by Law vest the Appointment of such inferior Officers,lesytthink proper,
in the President alone, in the Courts of Law, or in the Head3egfartments.

Congressional powers are enumerated in Article One, Se8taf the Constitu-
tion. The relevant parts are as follows:

The Congress shall have power

To lay and collect Taxes, Duties, Imposts, and Excises, yotpa Debts and
provide for the common defence and general Welfare of theedribtates; but
all Duties, Imposts and Excises shall be uniform throughletUnited States;

To borrow Money on the credit of the United States;
To coin Money, regulate the Value thereof, and of foreignnCoi

To declare War, grant Letters of Marque and Reprisal, andenRaltes concern-
ing Captures on Land and Water;

To raise and support Armies, but no Appropriation of Monethett Use shall be
for a longer Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the laddhamal Forces;



To provide for calling forth the Militia to execute the Lawbthe Nations, sup-
press insurrections and repel invasions;

To provide for organizing, arming, and disciplining, thelitfa, and for govern-
ing such Part of them as may be employed in the Service of thed)Btates,
reserving to the States respectively, the Appointmentefifiicers, and the Au-
thority of training the Militia according to the disciplingescribed by Congress;

To exercise exclusive Legislation in all Cases whatso@xan, such District (not
exceeding ten Miles square) as may, by Cession of parti@ies, and the Ac-
ceptance of Congress, become the Seat of the Governmerg bhited States,
and to exercise like Authority over all Places purchasedheyGonsent of the
Legislature of the State in which the Same shall be, for trection of Forts,

Magazines, Arsenals, dock-Yards, and other needful Bigkli— And

To make all Laws which shall be necessary and proper for icarinto Execu-
tion the foregoing Powers, and all other Powers vested lsyGbistitution in the
Government of the United States, or in any Department or €ffleereof.

To summarize, the President executes laws, makes treatiespgpoints ambas-
sadors and members of Cabinet, like the Secretaries of &tdt®efense (all must
be ratified by the Senate), and is the commander in chief oftitiéary. The
Congress makes all laws, declares war, imposes uniforns tard incurs debt,
allocates budgets for the military, calls up the militiadaran reject Presidential
nominees for national security functionaries. The Pregidan veto Congressional
acts — like a declaration of war, for example — but Congressaaerride such a
veto if both houses vote with at least two-thirds majoriteso so.

It is worth pausing to reflect why the Constitution dividesgign policy respon-
sibilities between Congress and the President. In 1787t atber polities recog-
nized no such divisions, with foreign policy being the pewiof the executive,
usually a monarch. When the Thirteen Colonies rebellednag&reat Britain in
1775, the Second Continental Congress was meredyleamce of sovereign states,
not a representative legislative body of a unified countrize Tolonies did have
important attributes of states: they had their own constitis, legislative bodies,
judiciaries, militias, and systems of taxation. They weareeseign unless occupied
by British troops. With the rebellion, the authority of theitish Crown devolved
to the states, not to the Continental Congress. Since tlomiesl did not want to
relinquish the authority usurped from the Crown and bec#use@ssociation was
voluntary (Georgia would not join it until July 1775), thedferal arrangements the
colonies made were so weak that it is perhaps better to tlitileon as an alliance,
in which Congress had very limited powers.

The Revolutionary War had broken out without much deliberabn the Amer-
ican side, and the ongoing fighting required some agencycthdtl coordinate the
war effort of the colonies. This is what Congress was supptselo. It was not
intended to become a permanent institutions, and certawtlyan arm of a strong
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federal government. The focus on fighting also meant thatmath thought had
gone into designing the appropriate institutional feafwokthis agency. Congress
(and the colonial governments) would have to learn in theibte of war.

First, Congress was not granted the authority to tax or totasi a standing
army: the two thorny issues at the heart of the rebellion.oB8écthere was no
executive: after all, the colonies had rebelled againsgkind Parliament, they had
little desire to subject themselves to President and Caesgre

The Continental Congress provided for the unified commarzblainial forces,
established the Post Office to improve communications,lagged trade, and di-
rected Indian affairs. There was no bureaucracy and vl ilitthe way of support
staff. The Continental Congress did not even own a buildmghich to hold its
meetings. Worst of all, even though it could appropriatedgifor the war, it had
no authority to tax andno standing army. As a result, Congress wandered around
during the war and useatl hoc committees to do most of the work. To raise money,
it passed nonbinding resolutions asking the States to rhegtquotas of revenue,
armaments, and troops. These requests were routinelyedraespite the ongo-
ing war. For example, in 1777 Continental Congress reqde®%000 men, of
which the States furnished fewer than 35,000. By 1781, Gaesycould muster
only 30,000 men to face the British. The abysmal performarfdhe American
forces in the first years of the war can be attributed not anigexperience but also
to the institutional deficiencies of the war support system.

Because of these constant shortages, Congress borroweddmestic and for-
eign sources (France, the Dutch Republic, and Spain, wisolpaovided free aid).
It also resorted to printing paper money, but without a ragsburce of tax revenue
to back up promises to repay, domestic lenders became aatuct make further
loans despite Congress raising the interest rate from 4%o Gongress had to
increase its reliance on its paper money but printing moresogy that was not
backed up by specie when the States refused to increasettaabsorb it led to
rapid depreciation and serious inflation. This is the origfithe expression “not
worth a continental” (which is what these dollars were ajlle Since inflation
always hurts lenders who are paid back in nominal amounts motv worthless
money, Congressional credit dried up completely, and ewezign lenders — who
had been willing to make outright grants — also balked. (Cess, in fact, de-
faulted on most of the foreign loans after the war.) In justroa year of fighting,
the Colonies faced the very real possibility that the waorefivould collapse be-
cause of the institutional shortcomings of the alliancey thed created.

As aresult, the States revisited their institutional ageaments. On July 4, 1776,
on the day they declared Independence, the States alsedi@@bnfederacy: It
still allowed for no executive, no administrative agenceasd no judiciary (federal
courts). It still denied Congress the authority to impogesaInstead, Congress had
to rely on State legislatures for revenue. It would assestagproportional to value
of land and improvements but it quickly became clear thabitid not make these
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assessments since the States would not cooperate and €ohgteno authority to
enforce either the assessment or the collection. Betwe@h 47d 1786, Congress
asked for $15.7 million from the States under this systerd,raceived only $2.4
million. Alexander Hamilton bitterly complained that thetiles of Confederation
were too weak for the task the States were facing: there waslaquate control
over the military force, there was no effective power of thiese (authority to levy
taxes, appropriate expenditures for particular purp@sesaudit the accounts), and
there was too much State control.

He was right. Even though Congress could legislate on wany aand navy,
treaties, borrowing, and appropriations, all of this regdi9 States to consent (70%
super-majority). Since the authority to tax would requireoastitutional amend-
ment, any grant of a tax would need unanimous approval to Bgsk781, the value
of Continental dollars had collapsed to nearly zero and gpdeation Congress re-
guested the States to pass a modest 5% customs duty on ingprts/zide much-
needed revenue for the war. The unanimity requirement dddhiinitiative when
Rhode Island vetoed it. By now, even staunch opponents ebagsr federal gov-
ernment had to concede that it was necessary to give Contpesmower of the
purse.

The lack of an executive arm also meant that Congress hadect dihe war by
committee. Even though this was better than debating mylpalicy in the full
assembly, it was still highly inefficient for managing dayeay operations. Given
the ever-changing context on the group, the distant theafesperations, and the
generally poor lines of communication, any informatiorntfiangress received was
likely to be out of date by the time it was acted upon, and amyroand was likely
to be unproductive by the time it arrived on the battlefieldieizin committees,
debates on military strategy provided occasions for otbétigal issues to intrude,
delaying resolutions and further aggravating the coottnaproblem. Finally,
since success in military action requires that the enemyjd k the dark about
operational plans, public debate of military operationsildchave made secrecy
well nigh impossible. As Samuel Chase noted,

The Congress are not a fit Body to act as a Council of war. Theyaar large,
too slow, and their Resolutions can never be kept sécret.

This micromanagement of the war effort by Congress was anotlason the Amer-
icans generally performed very poorly on the battlefieldlainé later phases of the
watr.

To remedy these deficiencies, and n@enstitution had to be devised. The
institutional arrangements it provided for had to addresth Ithe States’ fears of
being dominated (and even subjugated) by a strong fedekargment and the
necessity of having a strong federal government that coadewvar effectively.

ILetter from Samuel Chase to Richard Henry Lee (May 17, 17I6iters of Delegates to
Congress, May 16 — August 15, 1776.



Since the war finance problems had become acute and obviongr€ss acquired
the authority to levy uniform taxes across the States, tariand service debt, and to
issue money exclusively. Since the mismanagement of thetwadegy had revealed
the need for an executive with relative freedom of actioa Rhesidency was created
and endowed with wide discretion in implementing policyeTPresident was also
given sole command of the armed forces (meaning that Cosmigaadd no longer
interfere with tactical command and day-to-day decisipbg} to ensure that he
would not be able to use this control of the standing army &lohail Congress
or turn himself into a king, Congress retained the full powkthe purse and was
explicitly required to fund no more than two years of army m@nance at a tim.e
It had sole authority to appropriate money (allocate fumadspecific expenditures,
curtailing the executive’s discretion), audit the acceuensure that the money was
spend on purposes it was allocated for), and declare wadri¢tesg the President’s
ability to involve the country in war, which normally increed his powers relative
to those of Congress).

Thus, the Constitution deliberately set up a system thaially guaranteed that
when it comes to foreign policy, the President and Congreaddwften end up at
loggerheads. This inherent conflict of interest betweenebranches ensured
not only that each will be protected from the other, but ttetytwould find it
difficult to cooperate to impose themselves on the StateseSvar-fighting would
normally give the edge to the President in policy authoatyd thus provide him
with incentives to wage war quite apart from any nationatis&égconcerns, it was
important to devise arrangements that would reduce thederes ability to go to
war. John Jay was quite explicit ifhe Federalist Papers, when he argued that

Absolute monarchs will often make war when their nationstarget nothing
by it, but for purposes and objects merely personal, suchiest for military
glory, revenge for personal affronts, ambition, or privedenpacts to aggrandize
or support their particular families or partisahs.

Since it was much less likely for Congress to agree to suckradves, allocating
budgetary and war declaration powers to Congress woulditutbscollective judg-
ment about the necessity of any particular war for the Pessislindividual judg-
ment, and thus reduce the likelihood of abuses of powerelfPtesident wanted to
take the country to war, he had better be able to convince €sa@f the necessity
of doing so. One can understand the satisfaction of the pagifiomas Jefferson
when he wrote to James Madison in 1789 that

we have already given... one effectual check to the Dog of Wdransferring
the power of letting him loose from the Executive to the Lidige body, from
those who are to spend to those who are to%ay.

°The Federalist, No. 4, at 45.
3Squoted in William C. Banks and Peter Raven-Hansen. 188#onal Security Law and the
Power of the Purse. New York: Oxford University Press, p. 3.

6



In this case, the President could not spend public reventleuti appropriation
by Congress (effective control of the purse) but could nenewage war without
declaration by Congress (shared policy-making). Moreosentrol of the purse
also meant that Congress could influence how long the U.Sd#igint (by refusing
to appropriate money to continue the war).

This separation was even more important when it came to ttheaty to incur
national debt. Since most wars cannot be financed out ofrduiages, the federal
government had to be given the authority to borrow. It walseatent to Alexander
Hamilton that the Republic’s ability to expand its mobilit@resources beyond the
constraints of the tax base would be crucial to any war, ans, tto its survival and
prosperity. The nation’s credit

is so immense a power in the affairs of war that a nation witlooedit would
be in great danger of falling a victim in the fist war with a powessessing a
vigorous and flourishing credit.

He chastised some for being “ignorant enough” to think theat @an be paid for by
taxation alone, and pointed that even “powerful and opuleations like England,
France, and the United Provinces are “deeply immersed itn’ddihese were

plain and undeniable truths [that] loans in times of pubfiager, especially from
foreign war, are found an indispensable resource, everetovdlalthiest of them.

And that in a country, which, like this, is possessed ofditictive wealth, or in

other words, little monied capital, the necessity for thestource, must, in such
emergencies, be proportionably urgént.

Jefferson did not deny that borrowing would improve the ¢ous ability to wage
war. In fact, this was precisely why he disapproved of it. plsition was that
public debt hid the real costs of war from the people in a way taixes did not, and
therefore increased their belligerency. He wished for

an additional article [in the Constitution] taking from tkederal Government
the power of borrowing. [...] | know that to pay all proper exges within the
year would, in case of war, be hard on us. But not so hard asdes instead of
one. For wars would be reduced in that proportion.

4The cite is fromDefence of the Funding System, and is quoted by Max M. Edling. 2007. “‘So
Immense a Power in the Affairs of War’: Alexander Hamiltorddhe Restoration of Public Credit.”
Wiliam and Mary Quarterly, 64(2): 287-326, p. 295.

SCited in Henry Cabot Lodge, Ed. 190%he Works of Alexander Hamilton. New York: G.P. Put-
nam & Sons, Volume 1, The Continentalist IV. Included in Thdi@e Library of Libertyht t p: //
oll.libertyfund.org/titlel/ 1378/ 64156/1591126, accessed January 19, 2010.

SHarold C. Syrett, and Jacob E. Cooke, Eds. 1978e Papers of Alexander Hamilton. New
York: Columbia University Press, Vol. 6, pp. 67—72. Incldde The Founders Constitution,
Vol. 2, Article 1, Section 8, Clause 2, Document,t p: / / pr ess- pubs. uchi cago. edu/
founder s/ docunment s/al_8 2s5. ht ml , accessed January 19, 2010.


http://oll.libertyfund.org/title/1378/64156/1591126
http://oll.libertyfund.org/title/1378/64156/1591126
http://press-pubs.uchicago.edu/founders/documents/a1_8_2s5.html
http://press-pubs.uchicago.edu/founders/documents/a1_8_2s5.html

He cursed the

spirit of war and indebtment, which, since the modern thebithe perpetuation
of debt, has drenched the earth with blood, and crushed hsbitants under
burdens ever accumulatirig,

and claimed that if the English state was not allowed to aritovould have placed
the English “under the happy disability of waging eternat.ifa

Naturally, as befits any state, the U.S. government’s behdellowed Hamil-
ton’s advice. Even Albert Gallatin, whose aversion to puidiebt was notorious,
could not see any way out of relying on loans as the primanhoutebdf paying for
wartime expenses. When the War of 1812 finally came, the Wif.fpr it mostly
by borrowing: out of approximately $70 million in war expefute, the government
funded $64 million, or almost 92%, from the proceeds of Igans

With Congress holding the powers to tax and borrow, and the aathority to
declare war, it would appear that the President would hawve litde in ways of
policy discretion when it comes to foreign policy. This, remer, has proven not
to be the case. Instead, direct Congressional participatigolicy-making has
shown itself to be highly ineffective, and Congress hasaadlbthe initiative to slip
to the President. One can envision this system as one in whgokxecutive is con-
stantly expanding its role in foreign policy by developingextensive centralized
administration to manage it, with Congress periodicalfsserting its authority by
exercising the power of the purse. With the growth of exeeutigencies that em-
ploy millions and whose spending activities are centrahtogconomy, curbing the
power of the executive through threats to withhold fundiag become increasingly
difficult.*?

2 Evolution of Responsibilities and Sharing of Power

Whereas the Constitution explicitly reserves the righteoldre war for Congress
alone in an attempt to restrict the President’s ability tetthe country to war on
his own initiative, Presidents have often circumvented byl engaging in military

Letter to John Taylor, November 26, 1798. Andrew A. LipscomEd. 1904.The Writings of
Thomas Jefferson. Washington, DC: The Thomas Jefferson Memorial Associatboh 10, pp. 64—
5.

8Letter to John W. Eppes, June 24, 1813. Andrew A. Lipscomb, F&D4. The Writings of
Thomas Jefferson. Washington, DC: The Thomas Jefferson Memorial Associatioh 3, p. 272.

9See the table in Henry C. Adams. 1917. “Financial ManagemieatWar.” In National Bank
of Commerce in New YorkWar Finance Primer. New York: National Bank of Commerce, p. 69.
Gallatin’s concern was mostly about the interest rate tlmgbvernment would have to pay to attract
private capital. Alexander S. Balinky. 1959. “Gallatin’edory of War Finance Wlliam and Mary
Quarterly, 16(1): 73-82.

0we are not going to discuss the role of Courts in foreign gobat we should keep in mind that
the courts can declare any law passed by Congress or an dw Bydsident unconstitutional.
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actions without formal declarations of war. The specificicaaf the wording
“declare war” instead of “make war,” which was the wordingpignultimate drafts
of the Constitution, indicates the source of these expandaims. The Framers
sought to allow the President to repel a sudden attack oroti&iy but still wanted
Congress to assume responsibility for any protracted mctidich they assumed
will have to involve a declaration of war.

As a result of this leeway, Presidents have claimed esdgntimergency na-
tional security powers to fight in all conflicts starting wite Korean War. This
executive activism generated a congressional backlashogamber 7, 1973 when
theWar Powers Resolutionact was passed (over President Nixon’s veto) to clarify
the limits of what the President can do without explicit authation by Congress.
The Resolution boldly declares that

It is the purpose of this chapter to fulfill the intent of tharfrers of the Con-
stitution of the United States and insure that the collecidgment of both the
Congress and the President will apply to the introductiodmted States Armed
Forces into hostilities, or into situations where immingwblvement in hostil-

ities is clearly indicated by the circumstances, and to thdioued use of such
forces in hostilities or in such situations.

It then reminds that the Constitution limits the Presidepiwer to use force to
only three instances: a declaration of war, a specific aightoon from Congress,
or a national emergency created by an attack on the UnitedsSta its forces. It
then requires the President to consult with Congress baking force and continue
these consultation while military action is in progresse Resolution requires the
President to submit a report within 48 hours every time hedices U.S. armed
forces into existing or imminent hostilities. This triggeat 60-day limit to their
deployment. Unless Congress acts to approve continuetargikction within 60
days of initial use, the President must remove all U.S. arioexs that are engaged
in hostilities without a declaration of war or explicit si&iry authorizatiort!

Each President has since taken the position that this actway diminishes his
authority to use military force abroad without Congresalauthorization. Even
while submitting the reports required by the act, the Pegsisihave explicitly noted
that the reports were purely informational (not seekindpatzation) and that their
use of force was based on the constitutional prerogativieeoékecutive?

Moreover, since it is generally agreed that the Presidemtusa force without
explicit authorization by Congress in emergencaefénsive war powery, a more
expansive definition of what constitutes an emergency caldd be used to cir-
cumvent the constitutional checks on executive war powgsswe shall see, both

10r if Congress is physically unable to meet because of ackattpon the United States. The
President can also extend this period by another 30 dayg ¢ithavoidable military necessity”.

12For more detail, see Barnhart, Michael. (Ed.) 198@ngressand United States Foreign Policy:
Controlling the Use of Force in the Nuclear Age. Albany: State University of New York Press.



terrorism and the proliferation of weapons of mass destndWMDs) readily
lend themselves to such expansive interpretation of imntitteeats: terrorist act
without warning and are capable of inflicting serious caseml whereas WMDs
can also be used, with devastating effect, without tradigianilitary buildup. Any
state harboring terrorists or suspected of having WMDs eoime the target of
counter-terrorist measures, which can include covertaijmars and direct military
action. The right to take such actions could be inherenterPtesident’s defensive
war powers.

2.1 Three Ways to Authorize Use of Force

There are three ways in which Congress can authorize thef fisee, two of them
explicit and one implicit. These are in addition to the imstas where the President
can use force on his own authority under the defensive waepmw

The first explicit authorization is for Congress to formatlgclare war. The
United States has formally declared war eleven times in fivdlicts® For exam-
ple, the United States declared war on Germany on April 67 1@fh the following
act in a joint session of Congress:

WHEREAS, The Imperial German Government has committedatepleacts of
war against the Government and the people of the United SStdté&merica;
therefore, be it resolved by the Senate and House of Repatises of the United
States of America in Congress assembled, That the state robetaveen the
United States and the Imperial German Government, whichhuessbeen thrust
upon the United States, is hereby formally declared; antdtieaPresident be,
and he is hereby, authorized and directed to employ theeamival and military
forces of the United States and the resources of the Goveitntoecarry on
war against the Imperial German Government; and to bringcthdlict to a
successful termination all the resources of the countrareby pledged by the
Congress of the United States.

When Congress declares war in this way, there is no doubttdabewscope of in-

tended military action (“entire naval and military forcesall the resources of the
country”), and that Congress fully shares responsibiltythis war — and so as-
sumes responsibility for its funding until successful teration — with the Presi-

dent. This type of declaration also triggers a wide rangeowfgrs for the executive
that are keyed to “declared war” or simply “war”: mobilizati of troops (including,

if necessary, conscription), initiation of economic s@mts, detention of enemy
aliens, and extensions of enlistments, among others.

13Great Britain in the War of 1812, Mexico in the Mexican-Angzm War, Spain in the Spanish-
American War, Germany and Austria-Hungary in World War kj dapan, Germany, Italy, Bulgaria,
Hungary, and Romania in World War 1.
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This sort of declaration of total war has not occurred sinagldVWar I1. In-
stead, Congress has opted for a second method, relyings@wof-force resolu-
tions, which it has used thirteen times, effectively declaring imadeed if not by
word. These instances, which tend to be narrower in scopieida the Persian Gulf
War, and the wars in Afghanistan and IrdgFor example, the relevant Section 3
of the Authorization for Use of Military Force Against Iraq Resolution of 2002 is as

follows:

Resolved by the Senate and House of Representatives of tited Btates of
America in Congress assembled,

SEC. 3. AUTHORIZATION FOR USE OF UNITED STATES ARMED FORCES.

(a) Authorization.—The President is authorized to use thrael Forces of the
United States as he determines to be necessary and apf@apriader to—

(1) defend the national security of the United States atjétirescontinuing
threat posed by Iraq; and

(2) enforce all relevant United Nations Security Councsial@tions regard-
ing Iraq.

(b) Presidential Determination.—In connection with thereise of the authority
granted in subsection (a) to use force the President shadl, o such ex-
ercise or as soon thereafter as may be feasible, but no keter48 hours
after exercising such authority, make available to the kgreaf the House
of Representatives and the President pro tempore of theeSkisadetermi-
nation that—

(1) reliance by the United States on further diplomatic dreotpeaceful
means alone either (A) will not adequately protect the mati@ecurity

of the United States against the continuing threat poseddoydr (B) is
not likely to lead to enforcement of all relevant United Ndat Security
Council resolutions regarding Irag; and

(2) acting pursuant to this joint resolution is consisternthvihe United
States and other countries continuing to take the neceastons against
international terrorist and terrorist organizations, luling those na-
tions, organizations, or persons who planned, authorizehmitted or
aided the terrorist attacks that occurred on SeptemberQDiL,. 2

The resolution also requires the President to report to amsgat least once ev-
ery 60 days about the progress of any actions related to taiemand insists on
compliance with the War Powers Resolution. Note the exgliitiitations of the
use of armed forces against the threat posed by Iraq andcenient of UNSC
Resolutions about Iraq. This sort of specificity is now comgiace, partly in re-
action to what the Presidents did when given blanket authtwifight. Consider,

14By the time President Bush got around to requesting appfovabar on Iragq on January 8,
1991, the U.S. had over 500,000 troops in the Arabian desert.
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for instance, the most famous authorization of use of foncié Gulf of Tonkin
Resolution of August 7, 1964, which gave a blank check to President Johtts
wage war in Vietham:

Resolved by the Senate and House of Representatives of the United Sates of
America in Congress assembled, That the Congress approves and supports the
determination of the President, as Commander in Chief, ke &l necessary
measures to repel any armed attack against the forces ofited States and to
prevent further aggression.

Sec. 2. The United States regards as vital to its nationatast and to world
peace the maintenance of international peace and secoriggutheast Asia.
Consonant with the Constitution of the United States andGharter of the
United Nations and in accordance with its obligations unilerSoutheast Asia
Collective Defense Treaty, the United States is, thereforepared, as the Pres-
ident determines, to take all necessary steps, includiaqitle of armed force,
to assist any member or protocol state of the Southeast Adladfive Defense
Treaty requesting assistance in defense of its freedom.

Sec. 3. This resolution shall expire when the President sletérmine that
the peace and security of the area is reasonably assuredebyational condi-
tions created by action of the United Nations or otherwigeept that it may be
terminated earlier by concurrent resolution of the Corgyres

Unlike other use-of-force authorizations, this one messijoins the President to
take “all necessary measures to repel any armed attackl toaprevent further
aggression.” It is one of the reasons that the war could ekpar only within
Vietnam, but also around it.

Since the authorizations to use force do not involve a fowhealaration of war,
they do not trigger the full range of legal authority keyed'declared war” (e.g.,
detention of enemy aliens). Since the legal status of egsubstilities is unclear,
there is also debate whether it triggers any authoritieedey just “war”. This
makes the domestic legal aspect of these resolutions amisgwhich Congress
could choose to clarify by being more specific in its authatran.

Finally, the United States has also engaged in seven arnmlict® since 1950
under authorizations by the United Nations Security CAuiiNSC)*® Some of
these were also supported by Congressional authorizatonse force (e.g., the
deployment to Lebanon in 1983, and the Persian Gulf War)mmst were not. Al-
though it is sometimes argued that international authtiazde.g., by the UNSC or
even NATO) can act as a substitute to congressional autttimnig, this is not so be-
cause it would contradict the constitutional provisiont thath houses of Congress
must agree to declare war. That's because only the Senatepisveered to ratify

5The Korean War, the 1978-84 deployment of marines to LehahenPersian Gulf War, the
Bosnian War of 1992-95 (but not the Kosovo campaign in 19%@) Second Liberian Civil War,
the intervention in Haiti, and the Libyan Civil War.
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international treaties, which means that the House of Remtatives would be ex-
cluded from any declaration of war based on authorizatioarbinternational treat
to which the United States is party. Thomas Jefferson wabogxgbout this and
agreed with Madison:

that the subjects which were confided to the House of Repiasas in con-
junction with the President and Senate, were exceptionkeayéneral treaty
power given to the President and Senate alone; [...] thahexs a treaty stip-
ulation interferes with a low of the three branches, the enhsf the third branch
is necessary to give it effect; and that there is to this baitsihgle exception of
the question of war and peace. There the Constitution esigresgjuires the con-
currence of the three branches to commit us to the state ¢fowbpermits two
of them, the President and Senate, to change it to that okpéarcreasons as
obvious as they are wigé.

If authorization to use force by UNSC is not a substitute famgressional resolu-
tion to that effect, then how are we to understand the usero&fby the United
States in these instances? This is the occasion for thewliydn which Congress
can authorize the use of force, which (unlike the other twaniplicit in the actions
Congress takes (or fails to take).

Sometimes the authorization to use force cannberred from appropriation
bills passed by Congress. When Congress declares its “firm iotetatiprovide all
necessary support for members of the Armed Forces of thet!&tates fighting
in Vietham” as it did in its 1966 appropriation act for miliygorocurement or flatly
rejects bills that require troop withdrawals, there canitike Idoubt that it is, in
effect, authorizing the use of force. Even after the Gulf ofiKin Resolution was
repealed, congressional activity on appropriation messaoould be construed as
continued support for the Vietnam War. This is precisely ttha Second Circuit
Court of Appeals found when it asserted that there

was sufficient legislative action in extending the Select8ervice Act and in
appropriating billions of dollars to carry on the militarpdanaval operations in
Vietnam to ratify and approve the measures taken by the éxeceven in the
absence of the Gulf of Tonkin resolutidh.

Thus, by failing to cut off the appropriations that are ahsglly necessary for mil-
itary action, Congress can effectively authorize the ustoafe without explicit
resolutions. This is precisely what has happened in alktivestances of apparent
international authorization. Had Congress decided nobtalgng with the use of
force the UNSC had authorized, it could have simply refusedppropriate the

8ynaddressed letter, March 13, 1816. Andrew A. Lipscomb,1B@®4. The Writings of Thomas
Jefferson. Washington, DC: The Thomas Jefferson Memorial Associatioh 14, p. 445.

17See William C. Banks and Peter Raven-Hansen. 18@#onal Security Law and the Power of
the Purse. New York: Oxford University Press, pp. 119-22.
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funds necessary to carry out the operations. Sincttigleficiency Act (ADA)
prohibits the executive from entering into any contract ieanot fully funded by
congressional appropriations and criminalizes violajasuch refusal could have
stopped any unwanted military actiéh.

2.2 The War Powers Resolution

As | noted before, the War Powers Resolution (WPR) that Gesgypassed in 1973
was an attempt to assert what Congress saw as the consitireguirement of col-
lective judgment when it came to fighting a war. It was supddsdoe a remedy for
an activist Executive who had used (and abused) its accasgpérior information,
foreign policy initiative, and national visibility when@omes to security to exclude
Congress from all but superficial influence in the Vietham Wdre preamble in-
sists that the President can only use force in three ciramss: when Congress
(1) declares war or (2) provides specific statutory autladion, or when (3) there
is a national emergency created by attack on the U.S., ritoiges or possessions,
or its armed forces. These limits are too right, howeverabse they ignore the
well-established principle that the President can de@dsse force on his own to
defend against imminent attacks (preemption) or to resodepaotect Americans
abroad. From its inception, then, the WPR has been open &b degstitutional
challenge by the Executive. The fact that it has not come eaf@ygests that the
Presidents have found the WPR more useful than not. But hovthed be? How
can a law that Congress clearly intended to constrain theuEixe is more useful
to the President than not having such a law?

The WPR requires that the President consult with CongressVery possible
instance” before involving U.S. armed forces in hostisit@r introducing them in
situations where such involvement is imminent and cleaudlyaated by the circum-
stances (i.e., the President cannot put troops in harm’sandythen wiggle out of
the consultation requirement with the argument that theyrwd initiated hostilities
but were attacked by someone else). The WPR neither spewstiies the Presi-
dent is to consult nor clarifies what this consultation sdawdnsist of, and Pres-
idents have used these omissions to merely inform only a éecssympathetic
members of Congress, often hours before commencementagfstiavolvement,
thus satisfying the letter of the law while clearly violagiits spirit.

Beyond consultation, the WPR sets forth reporting requénetsy The President
must report to Congress within 48 hours any time he uses Wn$edaforces (1)
in hostilities or situations where hostilities are immihand clearly indicated by
circumstances, (2) for armed deployments into foreignttey, airspace or wa-

18The ADA was enacted in 1870 because the army had spent ite batiget in just a few months
but had then proceeded into deficit spending, forcing Cawgte appropriate additional funds or
allow breach of contract by the government. The ADA is thesosagovernment has to shut down
when Congress fails to pass an appropriations bill.
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ters (unless merely replacing existing forces there or wiwere so for purposes of
training and repair), (3) for deployments which substdiytiacrease existing U.S.
combat-ready forces in a foreign nation. The report shoaltbghe Speaker of the
House and the President pro Tempore of the Senate, and shqi&dn why U.S.
forces are being used, the authority under which they amghesed, and provide
an estimate of scope and duration of their use. These regfurtdd continue to be
submitted at least once every six months while U.S. forcedaing used.

Whenever the President submits a report under the firstnegent (or is re-
quired to do so), theixty days clockstarts running: he must terminate the involve-
ment of U.S. forces within 60 days unless Congress declaagsauthorizes their
use, extends the 60-day period by law, or is physically umabimeet because of
an attack upon the United States. The sixty-days clock caxtended by another
30 days if the President cites “unavoidable military neitgssspecting the safety”
of the forces. Obviously, should Congress direct the Pesgitb remove the U.S.
forces at any time before the clock expires, he must do so.

The sixty-days clock has problems from both presidentidl@ngressional per-
spectives. Nixon defended his veto of the WPR by arguingitiveés unconstitu-
tional (on the grounds we noted above) but also that it wagbédy since it could
tie the hands of the President whenever Congress could rex ag what action to
take. Congress could merely sit tight and do nothing afteréport is submitted,
and force the President to withdraw the U.S. forces. Sinecibuld also result
from Congress not wishing to take unpopular action agairesigential initiative,
it might make it all too easy for the legislature to bind the@xtive against popular
will. Since it is always going to be more difficult to openlyglslate withdrawal of
U.S. forces against the opposition of the President, thg-siays clock seems to
give Congress a free pass if it is activated. As it turns ootyédver, this is a big
“if”.

The sixty-days clock only starts if the President submieseort under the first of
the three possible scenarios. If, instead, the Presidéntissia report under either
of the other two or without specifying any, the clock doesmwt. This, in fact, is
what presidents have done with all their reports except thes. have either denied
that hostilities are occurring (or that they are imminent}tey have been silent
about the provision under which they are using U.S. fordasy(just indicate that
a report was “required to be submitted” by the WPR or that greysubmitting a
report “consistent with” the WPRY. Even when they do this, Presidents (each and
every one of them) have maintained that the WPR is an undotigtial infringe-
ment by Congress on the President’s authority as Commandehief. The issue
has never been addressed by the courts.

19As of 2012, presidents have submitted 132 reports under \&R@Ronly one — the Mayaguez
incident in 1975 — referred to hostilities or imminent htisés. Richard F. Grimmett. 2012. “War
Powers Resolution: Presidential Compliance.” Washingf: Congressional Research Service,
RL33532.ht t ps: // opencrs. com docurent / RL33532/, accessed July 7, 2014.
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For its part, Congress has tried to act as if the sixty-dagskcls meaningful
even without the report (presumably under the logic thaMiRR also allows ac-
tivation of the clock without a report provided the circuarstes were such that
President would have been required to submit one). Two tassérstances in that
regard occurred under the Reagan administration. In 19@3Ptesident submit-
ted a report about the presence of U.S. forces in Lebanoraihed to trigger the
clock, and Congress went ahead to find that American armegddnad, in fact,
been introduced into hostilities and so the sixty-days igioa was activated (the
Lebanon Resolution of October 13, 1983). This was the first tCongress actually
explicitly authorized the use of force under the WPR sinagas passed, and the
authorization was no blank check. Moreover, the Presidepticitly endorsed the
WPR by signing the Lebanon Resolution because that resolutas quite clearly
grounded on the WPR. This was despite the fact that in hiersttt on the signing
of the resolution Reagan disavowed any such intent:

The text of this resolution states a number of congressifimdings, determina-
tions, and assertions on certain matters. It is, of courstéredy appropriate for
Congress to express its views on these subjects in this mahgvever, | do
not necessarily join in or agree with some of these exprassiéor example,
with regard to the congressional determination that theirements of section
4(a)(1) of the War Powers Resolution became operative orugtug@g9, 1983, |
would note that the initiation of isolated or infrequentsaof violence against
United States Armed Forces does not necessarily consititeal or imminent
involvement in hostilities, even if casualties to thosecéw result. | think it
reasonable to recognize the inherent risk and imprudensettiig any precise
formula for making such determinatiofs.

Less than two weeks after this, on October 25, the Presidaotuced U.S. forces
in Grenada without consultation and without invoking thiggder clause of the
WPR. Congress reacted immediately, with both houses gaessolutions that the
WPR had become operative on the day of invasion and thatttyedays clock was
running. Unlike the Lebanon case, however, Congress di@ctdb authorize the
use of force in Grenada or to bring the two provisions to canfee. Instead, the
Reagan administration promised to remove all troops bdf@aleadline expired,
which it did by December 15, and Congress let the provisiaas & would do
something very similar in 1989 over the use of force in Pandm&999, Congress
actually passed a supplemental appropriations bill 58 déigs commencement of
the bombing campaign against Yugoslavia, in effect autivagi the use of force
even though the WPR clock had not been triggéfed.

20Ronald Reagan. “Statement on Signing the Multinationat&an Lebanon Resolution, Octo-
ber 12,1983/ht t p: / / www. pr esi dency. ucsb. edu/ ws/ ?pi d=40624, accessed July 10,
2014.

21The WPR actually specifically states that no authorizatiwife use of force should be inferred
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Presidents have mostly found a way to ensure that Congress gets its puta-
tive free pass. This seems to take the teeth out of the WPRjdas not explain
why they have not challenged it in court. (Save perhaps ®ptissibility, remote
though it is, that the courts might side with Congress on.Xh&s more extreme
interpretation of the WPR would, in fact, give Presidenteefpass to use force for
60 days without Congressional authorization. The WPRfiisgbretty clear that
this is not intended:

Sec. 8.(d) Nothing in this joint resolution— [...] shall benstrued as granting
any authority to the President with respect to the intradacbf United States
Armed Forces into hostilities or into situations whereivolvement in hostilities

is clearly indicated by the circumstances which authoréywould not have had
in the absence of this joint resolution.

However, it is difficult to avoid the impression — strengtedrby the media —
that the WPR presupposes that the President can use for&® fdays without
congressional authorization. Even if a President werelhonstia report that triggers
the clock, Congress would have to act affirmatively to get tuwithdraw the U.S.
forces he has committed to hostilities — in the absence df siwtion, the WPR
would allow the President to use force for at least 60, andips90, days without
specific authorization. It is because of this that Presglemght not have been
eager to challenge the WPR while decrying its unconstitatity. It is also because
of this that critics of unilateral decisions to use force gdtdents have said that
instead of curbing presidential powers in foreign polibg YWPR in fact gives them
authority that they do not possess under the Constitution.

2.3 Informal Constraints on Presidential Powers

Although relations between the President and Congressnaegigevoid of conflict
during the Cold War — as witnessed by the War Powers Act — Gesyghas be-
come much more assertive (some would say, meddlesome)aigfoaffairs since
the end of the Cold War. Since the President needs to cdtswgtport for this ad-
ministration’s policies, he must be responsive, indigged¢tl the same incentives as
much of Congress itself — this is where public opinion canteratCongress and
public opinion can act as constraints on the executive inswhgt go beyond for-
mally defined powers. The President may order the deployofehe formidable
U.S. military, but he might find it impossible to remove a $engbjectionable bu-
reaucrat from office or even get the appointments for offiched wants. Struggles
between Congress and the President over particular fopeiggies also often mask
the struggle over the deeper, and more fundamental, isszenbl of the power to

from any provision or law, “including any provision contathin any appropriation Act” but for rea-
sons we explored above, it would be difficult to disclaim mesgbility, and therefore authorization,
for a conflict when Congress agrees to pay for it.
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make foreign policy. This is why sometimes conflicts ovettipatars that should,
in principle, be easily resolvable end up dragging on for@ared engender much
bitterness on both sides.

The President must be a talented politician so that he caargensufficient
support in Congress, the federal bureaucracies, and anhengublic. President
Truman, who had been fairly good at managing relations wWiésé other actors,
noted that his successor, Dwight Eisenhower (a successfusfar general in World
War Il and very popular), will soon discover this discrepabetween the formal
powers of the President and reality:

He'll sit there and he’ll say, ‘Do this! Do that!And nothing will happen. Poor
lke — it won't be a bit like the Army. He'll find it very frustrang.2?

Among these constraints are:

1. Public opinion. Effective foreign policies might viokahorms and values
widely held by the American public. It might be quite diffitib generate
support for operations that require actions incompatiblky wose values.
When policies also require secrecy, the Executive will facdilemma be-
tween efficacy of these policies and the democratic requrgsof oversight,
transparency, and accountability. Senator Moyniham fatyargued then in
this dilemma openness should prevaAnalysis, far more than secrecy, is the
key to security?®

2. Inherited budgets and personnel. At least for the firsttirgrperhaps year,
of his term in office, the President will have to operate vencmwithin the
context set up by his predecessor. It will be hard to changgshmuch to the
frustration of Presidents who will find out that they will beréed to depart
from many of their electoral promises.

3. Bureaucratic politics. Bureaucracies are well-knownrfifghting hard to pre-
serve and increase their budgets, and for resisting erumoas or curtail-
ment of their scope of operations and authority. Loyaltyh® érganization
can lead to foot-dragging and poor implementation of pesdidl directives
if they are seen to conflict with the organization’s missioterfere with the
operating procedures of the organization, or to hurt thameation in some
way. Bureaucratic reorganization and inter-agency coaitéin is extremely
difficult even during times where everyone agrees that ieessary.

4. Personal background. As we shall see, the Presiderdisaieships with the
Department of Defense and the Department of State will begivgrortant for

22Cited in Richard E. Neustadt. 196Presidential Power: The Politics of Leadership. New York:
John Wiley & Sons, Inc., p. 9.

23Daniel Patrick Moyniham. 1998Secrecy: The American Experience. New Haven: Yale Uni-
versity Press, p. 222.
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foreign policy formulation and execution. Presidents havesly on influen-
tial experts from these organizations for advice and suppod acrimonious
relations among them can easily become public and erodeosuipp Pres-
ident’s policies. We shall see an instance of this when @Gtiistavoidance
of military service produced strained relations with théditamy. Conversely,
Presidents with military background might find much morepzrative atti-
tudes among Defense personnel.

. National consensus. After the end of the Cold War, the ba8. no well-
defined opponent like the USSR. In such an ambiguous seeuntyonment,
the many opinions about the proper role of the United Statéisa world or
about its national security goals will exacerbate the cctsflover the power to
determine policy inherent in the constitutional arrangetself the President
is to succeed in carrying his vision of what foreign policyshd be, he will
find it much more difficult when there is disagreement not caibput the
means (as was often the case during the Cold War) but alsd #imends.
Dramatic events, like the 9/11 terrorist attacks, canfglaome of the threats,
their scope, nature, and potential impact, and thus proldssedisagreement
about the desired course of action.

. Congress. Even though its machinery is cumbersome (rmwseommittees
and subcommittees) and operations slow, Congress can kalihgs and
conduct investigations. It might not set grand strategyittstill can exercise
the power of the purse through budget allocations and desfandversight.

Congress tends to be very sensitive to public opinion as. witis might

be good for the Executive because the public generallyvallthe President
in times of crisis, but might also prove a serious liabilityhe President’s
popularity wanes and dissenting voices gain dominance my(&ss.

. Party balance. The relative strength of political partreCongress can seri-
ously affect the President’s ability to conduct foreignippl When govern-
ment is unified (the President belongs to the party that escline majority
in one or both houses of Congress), the President can rehaiy lpyalty
to carry his agenda through the legislature. Converselyg@ss will be
far less obstructionist when the party that controls it eeamportant pol-
icy preferences with the Presideblivided governmentrefers to a situation
where one party controls one or both houses of Congress anrésident
belongs to another. This used to be rare, but it happeneeihd80s (when
Eisenhower, a Republican, was President but the Democeédaajorities
in both houses), and has become increasingly common siecE9#0s. Di-
vided government can make the President’s task very diffisetause he
would have to generate and maintain support for his poliareeng people
who do not wish him to succeed, politically-speaking. SitiePresident is
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the leader of his party, visible successes for the Presiciemtranslate into
more support for his party, something that the other partysurely resent.
As a result, Congress can become very obstructionist,fgritie President
to make use of whatever “fast-track” authority he has (kedipolicy-making

ability in certain areas — usually economic policy — thabal$ the Pres-
ident to go around Congress) or whatever executive prexaghé can get
away with claiming. The President can also take his casestpeliople, forc-
ing Congress — which tends to be sensitive to popular pressuto come

around to his side whenever the policies prove to be highjyufar. Not

surprisingly, when Presidents win elections by a wide nmartfiey tend to
interpret that victory as a mandate, and this perceived@tippn carry a lot
of weight with Congress.

As if all of this was not hard enough, the President will needrnanage the
national security establishment in order to produce a @fttdoreign policy.

3 The Foreign Policy Environment

The national security establishmentconsists of several centers of power within
the executive branch: (1) thational security triad, with comprises the Secretary
of Defense, the Secretary of State, and the National Sgddlitisor, all of whom
are also members of thigational Security Council (the secretaries are statutory
members); (2) the Chairman of the Joint Chiefs of Staff (J€3)the Director of
National Intelligence (formerly, the Directly of Centraitélligence, the head of the
Central Intelligence Agency); and (4) the Secretary of Hiaime Security.

3.1 The National Security Establishment

The national security establishment was created in 194hdNational Security
Act to deal with the inadequacies of the Department of State ahirtg with the
emerging threat that was the Soviet Union. The act createdNdtional Security
Council and the office of Secretary of Defense to oversee theyAand the Navy,
established the Department of the Air Force, reorganizesdligence into the Cen-
tral Intelligence Agency (CIA), and founded the Joint Chief Staff (JCS). The
position of Secretary of Defense was anomalous becauseti®we had its own
department and the service secretaries of the Army, NadyAarf-orce had cabinet
status as well. This was revised in 1949, when all three seswvere combined in
the newly established Department of Defense (DOD), andsbbordinated to the
Secretary of Defense, who remained the sole cabinet-lexbbdty. Another act
in 1958 finally gave the Secretary authority over all elermemtDOD, and moved
decision-making from the military departments to the Seeyeand the JCS. (The
JCS will themselves be removed from the chain of command 85239
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TheDepartment of Defensg DOD, Pentagon) is Bne agency— meaning that
it carries out policies and provides services — tasked vigheixecution of national
security policies. It plans and organizes the military,iges military strategy, pro-
poses defense budgets, and decides on weapons acquisiithapproximately
3.2 million employees (both military and civilian) and resgible for more than 2
million military retirees, it is the largest employer in therld. With its expendi-
tures at about 45% of the global military total, it is also lhy the largest military
spender in the world (more than the next 17 largest militpgnslers combined).
It is also the largest consumer of energy in the country, flodlup more oil than
Sweden and using only slightly less electricity than Dera3&rDOD’s FY 2013
budget was $614.8 billion, and despite sequestration cutsinavailability of trust
fund resources, its total operating budget in that year anteolto $1.1 trillion. The
Department owns and manages about $2.2 trillion in ads@tsget a sense of these
numbers, the total size of the U.S. economy was estimatezlabbut $17 trillion in
2014, and the federal government spent a total of $3.5 bilid=Y 20132° Thus,
DOD'’s budgetary resources amounted to 31% of federal govenhexpenditures,
and 6.5% of GDP. In terms of its assets, DOD manages about 18% oational
economy.

As one would expect, this vast of an organization contrglbuch immense re-
sources has very powerful constituencies. In his dual bdaisor to the President
on defense policy and head of a line agency, the Secretargfeiide has to tender
his views on the types and size of forces necessary to impiedesired particular
foreign policies while simultaneously responding to dépantal needs to deter-
mine the overall composition of forces necessary to mairiths. global posture,
including training and planning, and somewhat more paalghessures that influ-
ence decision on weapons acquisition. The Secretary nmagsbalresponsive to the
security needs of the country in a changing environment.utt sthe Department
has been involved in several major attempts to restruche@@atmed forces to en-
able them to carry out their traditional mission as definetheyPresident (e.g., fight
one major and one regional conflict simultaneously or fighd tegional conflicts

2Gregory J. Lengyel. 2007. “Department of Defense Energyat&fry: Teaching
an Old Dog New Tricks.”  Washington, DC: The Brookings Ingdiitns. http://
www. br ooki ngs. edu/ ~/ nedi a/ research/fil es/ papers/ 2007/ 8/ def ense
%20l engyel /1 engyel 20070815, accessed July 8, 2014.

25The total budgetary resources include contributions frowa Treasury for retirement and
health benefits, appropriations to finance civil projectstiy Army Corps of Engineers, re-
tirement and Medicare trust funds, unobligated balances fFY 2012, among others. See
Department of Defense. “FY 2013 DoD Agency Financial Repgp. 22—-23, and summary
in Figure 9, p. 27. http://conmptrol | er. def ense. gov/ Fi nanci al Managenent /
Report s/ af r2013. aspx, accessed July 8, 2014.

26For the nominal GDP, sektt p: //ycharts. com i ndi cat ors/us_nont hl y_gdp.
For the government expenditures, $ad ps: / / ww. cbo. gov/ publ i cati on/ 44716, both
accessed July 3, 2014.
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simultaneously) as well as missions required by emergeaath (e.g., counterin-
surgencies, unconventional conflicts, pacification, arehenation-building).

Congress itself is heavily involved with the DOD, not onlychase it must allo-
cate its limited resources between military and non-mmififiorities (the perennial
guns-versus-butterproblem) but also because it must appropriate DOD resources
within specific budget categories. For example, the FY 20i&c&ed budget of
$614.8 billion had two parts: $527.5 billion in base opamafiunds and $87.3 bil-
lion for Overseas Contingency Operations (OCO). The tatdglet was split into
seven major appropriation categorfés:

Appropriation $bn  Share
Operations and Maintenance $272.8 44%
Military Personnel $149.7 24%
Procurement $109.8 18%
Research and Development $69.6 11%
Military Construction $8.9 2%
Other $4.1 1%

Table 1: DoD FY 2013 Enacted Budget by Appropriation.

Large allocations on R&D, procurement, and constructionmeiag other things
— can all provide many occasions for political struggles ion@ress, resulting
in hearings on everything from strategy (what capabilitreght be necessary) to
resource allocation (how to provide the necessary cagiab)li These struggles can
easily involve the different services directly, with eacipgorting its own preferred
alternative that would (naturally) tend to preserve or nifygits own importance
and reach. When Congress decides on cuts to the militaryebutigse struggles
become more politicized and very open. When these cutsveymtential closure
of bases and large layoffs from the vast DoD civilian workfgr Congress can
become so deeply involved with the military establishméat budgetary debates
turn into debates on strategy, national interests, and strategy for achieving
national goals.

Thus, on one hand the structure of DoD, the military profasslism of the U.S.
armed forces, and the traditional subordination of thetamito civilian control all
work to ensure a limited and indirect role of the military ialiics. The military
does not, as a rule, participate in the setting of nationalgyor formulation of
policy. Its role is limited to advising on options (althoygti course, biased advice
can skew the outcomes) and managing the administrative p@tonal aspects
of policy implementation. On the other hand, politics can igeolved with the

2’Department of Defense. 2013. Agency Financial Report Fiscal Year 2013, pp.8-
9. Available at http://conptroller.defense.gov/Fi nanci al Managenent /
reports/afr2013. aspx, accessed July 7, 2014.
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military as budgetary and political considerations theaatihe livelihood of DoD
personnel or the viability of U.S. military posture.

TheNational Security Council (NSC) is a specialized exclusive circle of people
close to the president which advises him on foreign policig the least publicized
but perhaps most powerful government unit when it comesngida policy. The
NSC is chaired by the President and has seven statutory membthe Vice Pres-
ident, the secretaries of State, Defense, and Energy, thgrtdn of the JCS, and
the directors of National Intelligence and National Drugh@ol Policy — several
regular attendees — the National Security Advisor, the WWHibuse Chief of Staff,
and the Attorney General — and as many additional parti¢gpas the President
sees fit to invite (e.g., the secretaries of the Treasury amddtand Security, the
Ambassador to the United Nations, and the director of Offid@lanagement and
Budget, among others). Itis this body that plays the cruoialon national security
matters, foreign policy formulation, and inter-agency rciioation.

The NSC is astaff agency— it does not oversee operations or conduct policies
itself — and it maintains a small staff to advise its member2009, this staff was
merged with the staff supporting ti#omeland Security Council(HSC) to form a
unifiedNational Security Staff (NSS). The two councils (NSC and HSC) continue
to be independertf Since the President gets to decide the membership in the NSC
(aside from the statutory participants), the Council carvé responsive to his
needs.

Since it is a staff agency, the NSC does not have the vestecksts of a tra-
ditional bureaucracy and tends to be less encumbered wehagency concerns.
Moreover, since the President can appoint the National rfgcddvisor without
confirmation by the Senate, this person tends to represemRrigsident’s interests
very closely and can offer advice that is free of constramizosed by the cliente-
les in the service departments. This advisor can also be€anheinfluential, as
McGeorge Bundy was under Kennedy and Johnson, Henry Kissingder Nixon
and Ford, and Zbigniew Brzezinski under Carter.

Itis important to understand that the president decides-hafat all — the NSC
should be used. Some presidents, like Eisenhower and Nixefer to have a well-
defined formal system complete with committees and clearguhares. Others, like
Ford and Carter, prefer a somewhat less rigid system thasgnore prominence
to the advisor. Reagan also tried a formal system but wheadvissors came into
conflict with other members of NSC, resignations (of Secyetd State Haig) and

28The HSC was established in 2001 to advise the President oelhathsecurity matters. Its
statutory members are the Vice President, the secretdribeasury, Defense, Health and Human
Services, Transportation, and Homeland Security, therBlzai of the JCS, the Attorney General,
the administrator of FEMA and the director of the FBI. As witle NSC, the President can invite
additional participants depending on particular needs.oAgnthem one regularly sees the White
House Chief of Staff, the National Security Advisor, and director of the Office of Management
and Budget.
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high turnover (NSAs Allen, Clark, McFarlane, Poindextearidcci, Powell) fol-
lowed. Some, like Kennedy and Johnson, bypassed the NS€lgntelying on ad
hoc groups of informal advisers.

The Joint Chiefs of Staff (JCS) was created as the primary advisor to the Pres-
ident and the Secretary of Defense on military matters —tesjra thinking and
readiness assessments — and is second in importance orig tdSC when it
comes to national security policy. The JCS originally cetesd of a (non-voting)
Chairman, the Chief of Staff of the Army, Chief of Staff of tiAér Force, and
the Chief of Naval Operations. The Chairman acquired votights in the 1958
reorganization of DOD, which also shifted command autlgdribom the military
departments to the JCS. The Commandant of the Marine Corpsaevesulted reg-
ularly but did not become a regular member until 1978. In 19B6 position of
Vice-Chairman was added to aid in resource allocation. Téusganization also
removed the JCS from operational command of the armed fondesh now flows
from the President to the Secretary of Defense, and frometteethe comman-
ders of Unified Combatant Commands directly. In 2012, theefGdii the National
Guard Bureau was added to the JCS as well, bringing the totaber of members
to seven.

The most important person in this collective is the Chairpvémo is responsible
only to the President and the Secretary of Defense. The taupoe of this position
can be magnified during times of internal discord within thiéitamy. The usual
cause of such discord is congressional intent to cut theéamjilbudget. Since ca-
reer success is typically tied to service in one of the ses/i@and because each
service has its own distinct traditions, missions, and wimgdional culture, there is
invariably serious disagreement about the distributiothese cuts. Each service
wants others to bear the brunt of reductions, and servicachalism can be ex-
tremely difficult to overcome even within the JCS collectives someone who is
supposed to stand above these centrifugal tendencieshthie@n can coordinate
a joint strategy and readiness assessment, and since onésliirect access to the
President, his views can carry quite a bit of weight undeseh@rcumstances.

3.2 The Foreign Service Establishment

TheDepartment of State(DOS, Foggy Bottom) is the principal diplomatic arm of
the U.S. government. Created in 1789 (as the DepartmentrefdgfoAffairs), the
first executive line-agency under the new Constitutions ithie senior member of
the national security establishment. Headed by the Segret&tate, it maintains
the American embassies abroad, represent the United StateRicts international
negotiations, advises the President on foreign policy, @ogoses and manages
the budget for international affairs. The Department oj@sraountry desks that are
grouped into regional bureaus (e.g., relations with Russtthe European Union
would be the responsibility of the Bureau of European andh&ian Affairs). The
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Department also operates functional units that cut acresgrgphic boundaries
(e.g., Arms Control, Verification, and Compliance).

The State Department operates more than 270 embassies tBOeountries, as
well as many other offices related to its tasks. Its operatosgs were $25 billion in
FY 2013, with total budgetary resources of $60.6 billiond aotal assets of $84.8
billion (i.e., a fraction of Defense). It employed aboutdQ) people, a third of
whom are foreign and civil service personnel, and the butkd@cally employed
staff (foreign nationals and contractof8).

Unlike the obviously coercive role of the Pentagon, Foggjt@ua’s focus is on
negotiation and compromise. The foreign service officeesrate in a very tradi-
tional diplomatic environment with its own, centuries-aldles and etiquette. The
process of socialization into this culture produces buresta and officers with very
different viewpoints from their counterparts in the Peotaglt is not unusual for
DOD and DOS to work at cross-purposes and for the Secretairiggate and De-
fense to engage in serious disagreements over policy. adéitmal dominance
of regional bureaus in the Department has also interferdd itgi ability to devise
coherent long-range overall policies linked to domestitosons.

The Presidents also often complain that State is resisiahiginges, that it is very
slow, that it botches orders and fails to lead in foreigniedfaand its staff analyses
are not very good, and that it is a bureaucracy out of touchrancamok. Even
though in principle it should be the President’s main advisoforeign policy, DOS
can be obscured by a powerful National Security Advisor ¢iiger) or a powerful
Secretary of Defense (Rumsfeld).

3.3 The Intelligence Establishment

Theintelligence community (IC) is the most important source of information and
analysis for the government and comprises 16 separateipagians (as of 2014
The IC collects data from various sources: (1) human agéXsommunications
(radio, internet, phones), (3) electronic (radar), (4) gexy (satellites, reconnais-
sance flights, drones), (5) signature and measuremeninfseiacoustic, optical
data). It then processes it into digestable form, analyzesd disseminates it to

2United States Department of State. “Fiscal Year 2013 Agéiegincial Report,” pp. 8-9, 39.
http://ww. state.gov/s/d/rnmrls/perfrpt/2013/,accessed July 3,2014.

30we shall note discuss all of them, but here they are for ratereln addition to the CIA, there
are eight agencies in the Department of Defense — Air Fortdligeence, Surveillance, and Re-
connaissance (AFISR), Army Intelligence (G-2), Office of/blidntelligence (ONI), Marine Corps
Intelligence, Defense Intelligence Agency (DIA), NatibReconnaissance Office (NRO), National
Security Agency (NSA), and the National Geospatial-Ingethce Agency (NGA) — the five agen-
cies run by different departments — Department of Energ§fe®©of Intelligence and Counterin-
telligence, Department of Homeland Security’s Office oklligence and Analysis and the Coast
Guard Intelligence, Department of State’s Bureau of ligefice and Research, Department of the
Treasury’s Office of Intelligence and Analysis — and the dtatone agencies — the Drug Enforce-
ment Administration (DEA), and the Federal Bureau of Inigzgton (FBI).
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interested parties, most often other intelligence or maticecurity agencies, al-
though occasionally to private parties as well.

As of 2013, the five mission objectives of the IC are (1) prowdhe U.S. gov-
ernment with early warning of critical events, which ranga economic instabil-
ity and social unrest to emerging threats and potentiat $talure; (2) combating
terrorism by monitoring extremist groups that are plottorgsuspected of plot-
ting against the U.S. and its allies, and potentially diingptheir operations; (3)
preventing the proliferation of weapons of mass destractjd) preventing cyber
attacks on U.S. information systems and penetrating thb#e adversaries; and
(5) defending against foreign espionage. In that year, Gherhployed 107,035
people, mostly civilians but also 23,400 military (two thérof whom work for the
NSA), and 21,800 full-time contractors. With respect togitge missions, the IC
proposed to spend 39% of that year’s budget on early warniegjigence, 33% on
combating terrorism, 13% on counter-proliferation of WMB%o on cybersecurity,
and 7% on counterintelligence.

The primary agency in this establishment is tentral Intelligence Agency
(CIA), which was created by the 1947 act from the wartime @fGt Strategic Ser-
vices. Among its various responsibilities are (1) overalbi@ination and integra-
tion of intelligence from other agencies involved with oatkl security, (2) analysis
and dissemination of this intelligence, (3) covert operai and (4) counterintel-
ligence in support of the FBI. The Director of Central Ingiince (DCI) used to
be a frequent participant in NSC meetings and the persondbthe President on
intelligence-related matters. After the 9/11 terrorisaeks, however, Congress re-
formed the system and created the officeDaector of National Intelligence to
replace the DCI as the main coordinator for the intelligecm@munity. The DNI
advises the President, participates in NSC meetings assege and is called to
congressional intelligence oversight committees (theageB8elect Committee on
Intelligence and the House Permanent Select Committeeteligence). Recently
leaked budget requests reveal that the CIA has come to dethelC in funding,
accounting for 28% of the money spent on intelligence oetsidspecialized mili-
tary agencies (see Table 2). The Agency has grown from abh00@ employees
at the end of the Cold War to over 21,000 in 2013. It spends ofats resources on
data collection, which includes developing human assetpeoviding for the secu-
rity of its operations abroad. More recently, the CIA hasanged its paramilitary
forces to manage drone operations, and even though we hawrecise figures the
2013 budget request included a line item of $2.6 billion fovert action programs,
which range from drone operations to payments for militiag saboteurs.

The CIA is the center of the intelligence establishment dredsicope of its op-
erations is very large. Some vagueness here is inevitalkube most organiza-
tional information and all operational details are secvée. do not know generally
how large its classified budget is, let alone what the Ageaspending its money
on. After protracted wrangling with citizen organizatiotise government finally
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started to release the total figures in 2007, but it still doesdisclose how the
money is used. In 2013, the documents leaked by former NSAwmee Edward
Snowden included a summary for the National IntelligenagRam as part of that
year’s Congressional Budget Justification. The so-caltgaick budget” of the Of-
fice of DNI includes the normally the top-secret figures oluested allocations per
agency, and details the goals of the IC along with the pregfes in many case,
the lack of progress) toward achieving thém.

Agency $bn Share
Central Intelligence Agency $14.7 28%
National Security Agency $10.8 21%
National Reconnaissance Office $10.3 20%
National Geospatial-Intelligence Agency $4.9 9%
General Defense Intelligence Program $4.4 8%
Justice Department $3.0 6%
Office of Director of National Intelligence  $1.7 3%
Others $2.8 5%

Table 2: FY 2013 Intelligence Budget Request ($52.6 bi)lion

The $52.6 billion budget does not include the military ilitgdnce services oper-
ated by DoD (which had another $23 billion devoted to theml, ia actually 2.4%
smaller than the previous year’s budget. It is estimatedtice the 2001 budget
before the global war on terror began. Although no data idaba for the Cold
War (where presumably intelligence activity would haverbagits highest), it is
estimated that spending peaked during the Reagan era aidatioel equivalent of
$71 billion of today’s dollars. The total of $75.6 billionrf&Y 2013 exceeds even
the extravagance of the Cold War era, and reflects the flughtnvironment and
the amounts of data that need to be processed and analyzed.

The Department of Defense currently operates eight igeice agencies of
which four are operated mostly for the benefit of the militseyvices (Army, Navy,
Air Force, Marines), and four provide general services. [&kter have been of cru-
cial importance: the Defense Intelligence Agency, the ddati Security Agency,
the National Geospatial-Intelligence Agency, the Natidteconnaissance Office.

TheDefense Intelligence AgencyDIA) was established in 1961, employs over
17,000 people, and has two primary functions. Its main orte jovide intelli-

31This data is from a leaked Congressional Budget Justifisefio FY 2013 from the Office
of DNI, portions of which have been released and annotated@hgy\Washington Post, August
29, 2013. Barton Gellman and Greg MilletBlack Budget’ summary details U.S. spy net-
work’s successes, failures, and objectives, htt p: / / www. washi ngt onpost . conf wor | d/
nati onal - security/ bl ack- budget - sutmmar y- det ai | s- us- spy- net wor ks-
successes-fail ures-and- obj ecti ves/ 2013/ 08/ 29/ 7e57bb78- 10ab- 11e3-
8cdd- bcdc09410972_story. ht m , accessed July 7, 2014.
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gence about intentions and military capabilities of foneagtors (governments or
non-state ones). For the purpose, the agency maintainsitslandestine service
and relies primarily on human agents (HUMINT). It colle@ralyzes, and dissem-
inates data about any defense-related foreign activitidglata, including political,
economic, and medical information, among others. The Didviaes input for the
very importantPresident’s Daily Brief.3? The DIAs other role is to manage mea-
surement and signature intelligence (MASINT). This is ahhygechnical branch
of data gathering that detects and tracks distinctive claniatics of various signals
from electromagnetic, thermal, acoustic, nuclear, motitvemical, and biological
sources among others. The DIA director also advises theeegrof Defense and
the Chairman of the JCS.

The National Security Agency(NSA) is the cryptographic organization that is
responsible for the security of government computer neksvand information sys-
tems, and for intercepting and decoding foreign signakslligence information.
Founded in 1952, the NSA is said to be the largest employerathematicians
in the world, but its workforce includes physicists, engirsg computer scientists,
and linguists. The Consolidated Cryptographic Programc¢hvimncludes the NSA
with the relevant departments in the military intelligersegvices, employs nearly
35,000 people. The NSA deals exclusively with signals ligiehce (SIGINT, as
opposed to human sources, HUMINT) and in fact the otherligegice agencies
are required by law to deliver the NSA their SIGINT for prosieg (or at least
obtain NSA authorization to do it themselvéd).The NSA engages in massive
electronic surveillance around the world (basically edvegping on all manner of
communications), detects and exploits software vulnétasi, tries to break cryp-
tographic codes, and mines vast amounts of data for infoomat

The National Geospatial-Intelligence Agency(NGA) analyzes and distributes
geospatial intelligence (GEOINT) and also serves as a cosoipport agency in the
DoD. This agency collates and interprets data about othersatusually, but not
necessarily enemies or potential enemies) that can benefed to some geospatial
location on, above, or below the Earth’s surface. Think Ged&garth layers with
information, where each layer adds yet another level datslt particular loca-
tions or activities. The layers could rely on data from plgoaphs, satellite images,

32This is a top-secret document prepared by the DNI and givehedPresident each morning.
Generally, these documents are so sensitive that almosthmre been declassified. What is avail-
able, including the first-ever PDB released by the Presitewhom it was presented (the one from
August 6, 2001 headlined “Bin Ladin Determined to Strike i8"Uwhich was released by President
Bush with minimal redaction on April 10, 2004) can be foundta National Security Archive,
http://ww2. gwu. edu/ ~nsar chi v/ NSAEBB/ NSAEBB116/ i ndex. ht m accessed July
7,2014.

33Signals intelligence (SIGINT) can separated into commations between people (communi-
cations intelligence, COMINT) and signals not used for camivations (electronic intelligence,
ELINT). The signals are usually provided to the NSA by othgerscies (e.g., the NRO, which
operates the spy satellites).
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terrain analysis, maps, commercial or government datsb&s@ding and utility
schematics, and so on. Essentially, GEOINT is about orgamand mapping mul-
tiple dimensions of spatial data for use in intelligence.

The National Reconnaissance OfficédNRO) designs, builds, and operates the
reconnaissance satellites. Its services are useful ngtfonmonitoring potential
trouble spots, but for planning military operations. Themay provides data to the
NSA (SIGINT), to the NGA (IMINT), and to the DIA (MASINT), amag others.
It is not known what capabilities the spy satellites have itig likely that they are
far superior to their commercial counterparts. It is notkndow many spacecraft
the NRO operates although there is partial information akome of them. The
agency operates ground stations (only five of those are safiéal) to collect and
disseminate the satellite imagery.

As the proliferation of acronyms might suggest, the inggllice community is
a vast and very complex organism that collects, processadjzes, and dissemi-
nates vast amounts of data. Managing all of this is a formeltdsk, and people
over underestimate just how daunting data processing casinee the agencies
collect mind-boggling amounts of data, someone has to tsiftuigh it to decide
what to include and what to toss, how to collate relevantrimétion from multiple
sources, and how to make all of that presentable in a formmtbatd be useful to
analysts. Someone must judge the reliability of availabfermation in addition
to its accuracy. Raw intelligence data is very noisy androftentradictory. Al-
though in hindsight — after an event has occurred — it is ofiessible to trace
some signals of it in the existing heaps of raw data, findindhsaodicators in that
heap beforehand is a lot more challenging because someatgnuritize signals
as well.

Most intelligence-related activities are secret and thedpcts of intelligence
agencies is almost invariably classified. The public is netety in the dark about
what it is that the IC agencies do, but is often met with a wélsitence when
it tries to figure that out. Intelligence successes are dimeger revealed (in or-
der to protect the sources of information and the methodsaté# dollection), but
intelligence failures tend to be highly visible, either haese of an event that every-
one can witness (e.g., 9/11) or because of an extensiveessignal inquiry (e.g.,
Iran-Contras). In such an environment, the public can ydsitome skeptical of
the utility of these agencies and even fall prey to varioussporacy theories about
their activities. CIA's covert operations, including tiefeasing use of drones, tend
to be the focus of wild speculations. The fact that the Agdmay been deeply in-
volved in paramilitary operations without congressionadrsight only adds fuel to
that fire. Without any transparency into the methods forweaahg data reliability
or for conducting analysis, it is also one short step to belgethat the IC can fab-
ricate intelligence in order to obtain the policies thatasdles or that it believes the
President wants. Allegations of cooked intelligence areldss the CIA, and we
shall encounter some of them when we discuss the 2003 Iragidathe failure to
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establish the existence, size, and purpose of the putatM®\pograms of Iraqg.

Because they depend so critically on secrecy and clanéespierations, intelli-
gence activities often come into conflict with democraticns of openness, trans-
parency, and accountability. Some limited oversight anmatrob can be provided
by congressional committees and special inquiries. Hovyeugce Congress itself
depends on the expertise and information provided by thét$qiowers are eas-
ily curtailed by non-cooperative behavior of the IC agesgcighich can obfuscate
or conceal data they do not wish to become public, or be mer@hyresponsive
to requests. This usually causes Congress to back downdasake of national
security but it might sometimes provoke it. When Congressstibelligerent, it
can pry open the intelligence services in highly publicibedtile hearings that run
roughshod over legitimate reasons for secrecy and dragnatily the spectacular
failures or illegal overreach of some agency.

These attacks damage the credibility of the IC in the eyekBeptiblic — which
will tend to assume that the incidents the inquisition utress are typical rather
than exceptional — and simultaneously hampers the IC’'&alil perform its core
missions — because the investigations into clandestineiteet can reveal capa-
bilities, organizational approaches, and recruitmenthods that make it difficult
to protect assets. Foreigners who could have been recraitpbvide informa-
tion and act on behalf of U.S. interest abroad can becomelgery of American
promises to keep their identities secret and protect thesma Aesult, human intel-
ligence becomes that much harder and more expensive (leeagests would have
to be compensated by the additional risk associated witlkingron behalf of an
unpredictable democracy). When surveillance capalsilibecome public, the op-
ponents can act to plug holes in the security of their comoaiitns, diminishing
the ability of U.S. intelligence agencies to penetrate th€hus, whatever the salu-
tary political and social effects of congressional inquiryp the behavior of the IC,
one must always carefully balance it against the unavoiedts>*

3.4 The NSC Process

Under normal conditions (i.e., excepting unpopular wargsatronal emergencies
like 9/11), foreign policy is the preserve of the Presidemd the national security
establishment. The President enjoys the advantage ddtiaéj information, and
expertise, and, as we have seen, has great leeway in dewiigther and how to
use the U.S. armed forces. Congress and the public depeheé erecutive branch

34t should be pointed out that members of Congress often aract, informed about various
clandestine activities even while the majority if kept ie thark. When the shit hits the fan, however,
they are not usually quick to admit to that, preferring tdeitstay silent or else jump on the ac-
cusatory bandwagon. For their part, the IC often has trodélending its actions without revealing
even more information. This environment — where one sidéstagcusations and the other seems
to do very little to counter them — is fertile ground for coirggy theories.
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for being informed about foreign policy developments, whatso gives the Presi-
dent the advantage in defining what constitutes the natioteakst in specific cases
and framing his policies for public consumption. This mighpart some coherence
on U.S. policy although even in these circumstances theegsoof policy formu-
lation is extraordinarily convoluted and very difficult toayze. Policy initiatives
can come from the President, from an agency in the executareh (where some
bureaucrat could come up with some bright idea that couldgbate to the top),
from special interest groups,

Generally, some agency in the executive branch identifiessare, or, alterna-
tively, the president may initiate the process. The agenmaftddan Interagency
Study and forwards it to NSC staff, which reviews the drafdl @nesents it, with
recommendations, to the special assistant. The speciatagsdiscusses it with
the president, who decides whether the issue requires N8€ldayation, and if
it does, the president issuefR@view Directive, which orders the preparation of
detailed studie® All agencies affected by the policy make recommendations to
relevant assistant secretary-level committee, which tbemulates a draft intera-
gency response which goes up the chain for consideratioreegtually reaches
the full NSC. The NSC recommends an action to the presidentmdikes a deci-
sion. The decision is announced ibacision Directiveto the agencie® Some of
the review and decision directives have been declassffied.

To get some sense of the steps involved, consider an imgghdized scenario
in which country X is interested in military cooperation wthe United States. The
road from this to an official response by the U.S. governmeghthook something
like this:

1. The Foreign Minister of X notifies the U.S. Ambassador thiat country
wants military cooperation with the U.S.;

2. The U.S. Ambassador reports to the Department of Statéjrsgalong his
views on the matter;

35pifferent administrations use various names for the Re\éngctive: National Security Study
Memorandum (Nixon and Ford),Presidential Review Memorandum (Carter), National Security
Sudy Directive (Reagan)National Security Review (G.H.W. Bush) Presidential Review Directive
(Clinton), National Security Presidential Directive (G.W. Bush), andPresidential Sudy Directive
(Obama). Note that the NSPD under G.W. Bush replaced botbwend decision directives.

36Decision directives also go under various names, depermiragiministrationNational Secu-
rity Council (Truman and Eisenhowef)ational Security Action Memorandum (Kennedy and John-
son),National Security Decision Memorandum (Nixon and Ford)Presidential Directive (Carter),
National Security Decision Directive (Reagan)National Security Directive (G.H.W. Bush),Pres-
idential Decision Directive (Clinton), National Security Presidential Directive (G.W. Bush), and
Presidential Policy Directive (Obama).

3The Federation of American Scientists offers a collectibthese in its Intelligence Resource
Programhttp://fas. org/irp/of fdocs/direct.htmaccessedJuly 11, 2014.
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3. This message triggers preliminary discussions in thiematsecurity estab-
lishment (DoS, DoD, and NSC), among officials who deal wita tagion
where country X is;

4. Officials from these agencies and representatives of lAar@et in a group
at the assistant secretary level;

5. The group decides who will draft the Interagency Studycdntent, and the
division of labor;

6. The draft of the study is developed (this can take severgd dr week), cir-
culated for coordination, and the final version is forwardedhe National
Security Advisor;

7. The President is informed of the initiative and, if he awes, issues the
Review Directive (RD);

8. The classified RD, which defines the problem and identifiee will deal
with it, goes to relevant agencies;

9. The CIA prepares the National Intelligence Estimate tamtry X;

10. Both DoD and the Office of the Secretary of Defense’s fr@t@onal Security
Affairs begin work on the military aspects of the policy;

11. DoS addresses the potential involvement of alliesynateonal organizations,
and informs relevant Congressional committees of the study

12. When the RD process is complete, the NSC makes a reconatm@mndo
President;

13. If the President reaches a decision, it is announced ir@s@n Directive
(DD) to all agencies; if not, he takes no action and the RD respwithout
DD (this is very often the case).

This cumbersome process can easily take months, and in th@reduce no
result despite weeks of feverish activity in multiple agesc

4 The Public, Trusted Elites, and the Media

Almost everyone seems to agree that in a democracy the ogioiaitizens should
play some role in shaping foreign policy. Few seem to agrewloether this is
achievable and, even if it is, whether this role is impor@ambugh or whether we
can identify the channels through which such influence igpssged to be carried.
It seems fairly evident that the government both reacts tbraanipulates public
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opinion. If public opinion matters to the government — andshall explore some
reasons that it does — then the government will attempt tegmieitself in a fa-

vorable light and either frame the issues for public debate manner that might
influence the citizens or engage in propaganda efforts ty syion in some par-
ticular way. At the very extreme, the government may choosdbfuscate informa-
tion, prevent public access and scrutiny of its policiegvan indulge in deliberate
disinformation.

One might begin by wondering whether the opinion of citizensuld influence
foreign policy at all. The contemporary view that this shtbé so and that democ-
racy is the best achievable form of government was not alwagsly shared. In
fact, one might worry that public opinion is highly chargedaionally — which
means that its demands are probably not going to reflectatalion and much
thought about complicated trade-offs that every policyamably entails — and
very volatile — which means that its demands might swing frame extreme to
another, inducing instability and unpredictability in éogn policies. As Walter
Lippmann famously wrote,

The unhappy truth is that the prevailing public opinion haerbdestructively
wrong at the critical junctures. The people have impressettiaal veto upon
the judgments of informed and responsible officials. Theyehmmpelled the
government, which usually knew what would have been wisexas necessary,
or what was more expedient, to bao late with too little, or too long with too
much, too pacifist in peace and too bellicose in war, too neutralisippeasing
in negotiations or too intransigent. Mass opinion has aegumounting power
in this country. It has shown itself to be a dangerous mastéecision when the
stakes are life and death.

The anti-dote to this irrationality and instability woulpkesumably, be high-level
elite-driven politics in general and cabinet-level demisimaking with scant regard
for public opinion in particular.

The problems with citizen influence in foreign affairs ardyoexacerbated by
revelations from opinion poll after opinion poll that shometAmerican public as
being ignorant of very basic facts — such that China has a asmshgovernment
or that Ukraine does not border Canada — as it would be diffiouinagine anyone
with such fundamental gaps in knowledge having meaningdudion on what U.S.
foreign policy should be toward China or Russia. This is rskirag about esoteric
and highly specialized facts, but things that presumabdyyemerican with pass-
ing interest in government affairs should care about. Hahalharping about U.S.
casualties in Iraq, in 2007 only 55% of the American publicwasvare that about
3,000 U.S. troops had died in that war. And how is one supptustake seriously
public opinion about responding to the ISIS onslaught ig i2014 when barely

38walter Lippmann. 1955.The Public Philosophy. New York: Atlantic-Little Brown, p. 20
(emphasis added).
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32% are even aware that Sunni and Shia are two branches wf#8lavith such
shaky grasp on facts, the public’'s opinion is also genetaltiking in structure or
coherence. Efforts to uncover correlations among ressaiasgifferent issues that
have been quite successful with educated elites have digngraven ineffective
with the mass pubilic.

While some have rushed to conclude that this means that tee public have
essentially “non-attitudes”, others have been more resermoting that when it
comes to significant foreign policy events — wars, crisesnajor confrontations
— changes in public opinion seem to be readily explicable. é@ample, in both
Korean and Vietham wars, public support for the U.S. warreffecreased as Amer-
ican casualties mounted. This might be too simplistic a isgarwith which to
assess the merits of foreign policy, but it appears that tidigpwas using it, and
so one can understand the shift in its mood. Post-Vietnaregahave also show
consistently stronger public support for use of force tarelopponents to change
their foreign policies than to interfere in their domestdaifics. Thus, the public
might not be as volatile or irrational as pessimists haverasg.

Thus, on one hand we are confronted with the undeniablelfattihe American
public knows very little about foreign affairs, economios,geography. It is even
less informed about specifics about conflicts, foreign legdeeapons, or treaty
obligations. On the other hand, we also know that the puldléesdéxpress opinions.
This suggests that when the public forms its opinions, it uske simple heuris-
tics to make inferences about desirability of some action and@gpfew general
beliefs to guide their thinking in broad terms. One’s attéa toward military inter-
vention might be influenced by one’s core values and theatedlpostures (moral-
ity of war, isolationism) than by analysis of the specificgt@iaing to the particular
action, its costs, its risks, and its expected benefits. Bvamre importantly, it might
be determined by the opinions wiisted political elites, especially as reflected in
the mass media. These informational shortcuts allow thégiaxdevelop and hold
coherent views about foreign policy even though few citizentually bother to
analyze the facts themselV®s-or example, many studies have confirmed the exis-
tence of theally-round-the-flag phenomenon: a burst in support for the president
and a surge in patriotism when the U.S. uses force abroadettawthe strength of
this effect tends to dissipate when the public receivesiméion that contradicts
the position taken by the administration, especially whHesrd is visible serious
debate on the merits of the policy among the elites. Not s&ingly, people tend
to favor the views expressed by elites that belong to the gatigcal party as they

9pewResearchCenter. 2007. “What Americans Know, 1989-2@0iblic Knowledge of
Current Affairs Little Changed by News and Information Rieions,” ht t p: / / www. peopl e-
press. org/ 2007/ 04/ 15/ publ i c- knowl edge-of -current-affairs-little-
changed- by- news- and- i nf or mati on-revol uti ons/, accessed July 10, 2014.

40since citizens choose who to trust, the core values probialg an even stronger effect than
one might suspect because they determine who citizenshathge to listen to.
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do.

In such a low-knowledge and low-information environmentewhtriggering a
particular simple heuristic might be sufficient to sway tipénton of broad swaths
of the mass public, there is great potential for shapingrothé extreme, manipu-
lating that opinion. Political elites recognize the inf@tional advantage they have
over the mass public, which gives them incentives to takdethé in framing the
issues to achieve their desired ends. But for elites to hayendluence on public
opinion, their views and the cues they provide have to travéte public. How do
political elites communicate with the mass public?

The answer, of course, is timeass media which collects, frames, and dissemi-
nates information for public consumptiéhThere is some disagreement about the
extent to which the media plays an active role in framing efigsues. The tradi-
tional view is that the media transmits elite messages withtiering the framing
elites choose. It indexes its coverage to elite rhetoric ashihgton. Since the pub-
lic is usually ill-informed, it cannot object to this, andasesult the media tends to
cater to the interests of elites. It might be excessivebnidiy in order to maintain
access to especially prominent decision-makers, and itrbig uncritical of views
emanating from sources journalists like. The potentialbiias is clear in media
outlets that explicitly subscribe to some partisan posgibut it can also be present
in subtler form in nominally non-partisan outlets.

The rise of partisan media outlets suggests that the medjhtmbt be a sim-
ple transmission mechanism for elites to communicate thews to the public. It
might be dependent on elites for its supply of informatiot $imultaneously de-
pend on the public for the demand for its product. In this feamrk, the media
will have little interest in transmitting elite messageshaintact framing if there is
insufficient appetite among the public. Instead, the medigghtseek to reframe the
issues in ways that are more likely to pique the interest okamers. Thus, the
media might not conceive of its primary mission in terms dbrming the public
or conveying elite messages at all. It might instead responehat it believes the
public wants, exacerbating tendencies already preserd.tker example, early in
conflicts — when the really-round-the-flag effect is expddie be strong — the
media might cater to the nationalist impulse of the publid privilege messages
that amplify it. If the media tried to counter this, it mightdi itself shut off from the
White House and its executive agencies (who will resent wiet will perceive as
an attempt to undermine their policies) precisely whenlissng the public (which
does not want to hear what it will consider unpatriotic caggs). When the pub-
lic seems to demand a dominant voice in policy, which willalgube that of the
government, the media might not have incentives to provigg¢heng else, which

41See Matthew A. Baum and Philip B.K. Potter. 2007. “The Relahips Between Mass media,
Public Opinion, and Foreign Policy: Toward a TheoreticahtBgsis.” Annual Reviews of Political
Science, 11: 39-65doi : //10. 1146/ annur ev. pol i sci . 11. 060406. 214132.
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means that it will fail in its supposedly primary mission tédrm the publict?

When there is significant disagreement among elites theesehe media can
amplify these by disseminating them widely. It might chotzsigame them in terms
of local interest, which will get the attention of otherwidsengaged Americans,
and perhaps tack on the larger issues to that. In doing sagiitmeach segments
of the public that would have normally been excluded fromittiermation flow.
The media can also carry local news and collate nationaliapim a form that
elites can digest. Decision-makers often rely on the mextimformation and even
for analysis. Important publications likereign Affairs, the New York Times, and
the Wall Street Journal (among others) can influence leaders about foreign policy
issues. The news, editorials, and opinion pieces they gtlubl all of which might
rely to one extent or another on information gathered by tkedimitself — often
find their way in the form of newspaper clippings into arclsie# presidents and
cabinet members. Thus, the media can function as more thamdait for informa-
tion. It can actually influence policy more or less direciigd when this influence
relies on public opinion, which could have itself been @difigenerated by media
coverage, what the public has come to believe will matter.

Overall, there is a complicated feedback loop between thergment, the me-
dia, and the public, and it might be very difficult to determiine extent to which
any one of these actors is influencing or is influenced by therst The govern-
ment will try to engage the public in order to manage its amisieffectively, but its
ability to do so will be severely impaired when there are gigant disagreements
among elites about the policy. In its effort to secure denfands services, the me-
dia will transmit these disagreements to the public. Whadipular outlets might
still be lapdogs, overall the media will function as a watehd The resulting re-
actions of the public are something that the governmenttryilio anticipate when
it formulates policy, and as a result the public’s opinionk matter both in retro-
spective (when it approves or disapproves of some poliayegging pressure to
continue or quit) and prospective (when its reactions atieipated and the policy
is preemptively altered to avoid undesirable ones) senses.

42The media is also supposed to have a “watchdog” mission haesieporters rely on official
sources and often spend years amid the people who providevfith information, the media tends
to hew closely to the line peddled by these elites withoutmifany, critical analysis.
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